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The findings and practical implications outlined below are taken from my paper "Key 

Concepts in the Finding, Definition, and Consideration of Custom Law in Tribal Lawmaking" to 
be published in the Spring 2008 American Indian Law Review.  My research explored methods 
for finding local custom with an eye to the needs of tribal lawmaking bodies and judges in tribal 
courts using more or less western adversarial process.  This topic and the research has been 
informed by my work as a legal clinician entrusted to advise tribes on the drafting of tribal 
constitutions and laws and my work with the tribal common law as a tribal appellate judge.  I 
have been concerned with the defacto policymaking of drafting attorneys and judges and the lack 
of useful theories or even guidelines for respecting and reliably working with custom. 
 
Summary of Findings 
 

My research focused on useful methodologies for identifying local values and ways 
(a.k.a. "customs and traditions") and for capturing and integrating them into written tribal laws 
(constitutions, statutes, and/or written judicial opinions and orders).  My findings are as follows: 
 
(1)  "Custom" is law and it permeates every subject category within the written laws; 
 
(2)  Custom law exists and operates underneath written tribal laws in many contemporary tribal 
societies - A functional definition of substantive custom is one that distinguishes "custom as a 
kernal of law" (what people feel/believe/do given certain values); "custom of a legal nature in its 
natural setting" (legal norms vs. social norms where the traditional system somehow backs or 
recognizes the norm);" and "custom that is enforceable under tribal law" (custom that is 
incorporated into written tribal law in a policymaking process); 
 
(3)  Custom law varies among groups at the sub-tribal level (villages, clans, bands, etc.) - Tribal 
societies are comprised of multiple legal levels with variances in their legal structure and 
substantive bodies of custom; 
 
(4)  Tribal legislators, judges, and adhoc elders may not be the most reliable sources to identify 
and define customary law elements - Some sources are more reliable than others for identifying 
and defining relevant legal norms (custom that is law in its natural setting).  For example, 
traditional authorities from the same village or clan who have decided similar cases in the past 
would be more reliable (this is known as the trouble case method).   
 
(5)  Custom law often naturally arises from kinship, ceremonial, and other relationships and 
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looks like duties and obligations with rules in case of breach of duty; and 
 
(6)  All contemporary tribal societies arguably have "new custom laws" that are naturally 
arising and that are in the process of being internalized by members - Customs, or generally 
accepted practices and values change but may still be considered "custom that is law." 
 
Practical Implications 
 
(1)  Identifying and integrating custom and tradition concepts into the tribe's written law is a 
policymaking activity that should be undertaken responsibly and for good reasons; 
 
(2)  Local community members should be involved in the custom identification and definition 
process before law drafting teams work with the custom AND be engaged in a discussion of 
when it is just to extend custom over minorities and reformers; 
 
(3)  Law drafting teams should include representation from knowledgeable traditional or local 
authorities from all relevant legal levels (villages, clans, bands, etc.) if they were not part of the 
process above in number 2; 
 
(4)  Tribal judges may not be able to take judicial notice of custom and tradition where they do 
not come from the same legal level as the parties before them; 
 
(5)  Tribal court establishment and judicial codes should be amended to include provisions that 
say where custom and tradition should fall in the list of mandatory and persuasive legal 
authorities that tribal judges are required to follow in their decision-making; and 
 
(6)  Tribal leaders should consider whether they have the resources to establish and fund 
advisory bodies to the judiciary to identify, consider the relevance of, and define the nature of 
custom applicable in specific cases and certified to them by a tribal judge. 
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